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have jurisdiction to entertain a petition for a writ of habeas corpus filed on behalf of an alien
detained at the U.S. naval base at Guantanzme Bay, Cuba (“GBC"). This question has arisen

. because of proposals to detain al Qaeda and Taliban members at GBC pending possible trial by
military commission. If a federal district court were to take jurisdiction over 2 habeas petition, it
could review the constitutionality of the detention and the use of a militery commission, the
application of certain treaty provisions, and perhaps even the legal statns of al Qaeda and Taliban
members.

We conclude that the great weight of legal authority indicates that a federal district court

could not properly exercise habeas jurisdiction over an alien detained at GBC. Nonetheless, we |

® camnot say with absolute certminty that any such petition would be dismissed for lack of |
jurisdiction. A detaines could make a non-frivolous argument that jorisdiction does exist over o
alicns detained at GBC, and we have found no decisions that clearly foreclose the exj of |
habeas jurisdiction there. On the other hand, it does not appear that anmy federal has
allowed a habeas petition to proceed from GBC, either. While we belicve that the comrect answer
is that federal courts lack jurisdiction over habeas petitions filed by alien detainees held outside

. the sovereign territory of the Umited States, there remains some litigation risk that a district court

@ might reach the opposite result.

'I'I:ubuufntd:uymg ﬂ:ﬁmmm:hﬁmp@mﬂlﬂhruﬂmhdﬂn ity
GHJMWM?.EBMF 339 U.S. 763 (1950). In that case, the Supreme Court held
that federal courts did not have authority to entertain an application for habeas relief filed by an
. enemy alien who had been seized and held at all relevant times outside the territory of the United
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. mdtb:lmmﬂhmtﬂutmmymdmmﬂmrdmhpnlliﬂi ‘They were seized. tried
bymhtmrmmmmmmﬂmhug.ﬂhmnmdmbuqumﬂyunpmmnimﬁamm From
mmcyﬂdulppﬁcamnfmhbmmmumm:mmﬂnmﬁrﬂzﬂwmmuf
Columbia, naming as respondents the Secretary of Defense, Secrctary of the Anmy, and the Joint
Chicfs of Staff. 2 at 766-67. The Court concluded that the federal courts were without power
mFmthhmrnﬁd'hmmﬁ:mebqﬂndmﬂﬂnmnﬂmgmygfﬂmw

States and outside the territorial jurisdiction of any ULS. court. As the Court explained:

thwmmdmmnm:piﬁkynfﬁﬂpﬁmmmmdﬂim

aliens, whether friendly or enemy, only because permitiing their presence in the

country implied protection. No such basis can be invoked here, for these prisoners
llmr:lﬂmthm:wmmlhmm}rtunmq'wuwﬁmtheUmMSm::
———-—-sovereign;-and- the -seenes-of -their-offense, - their_capture, their trial and_thejc
punishment m:ﬂb:yurﬂthe:mtm:l\;mmhﬂm of any court of the United =

States - \ -

T i ]

Id at 777-78.!

The Court seerned to acknowledge tacitly that the habeas application could fall wathin the
literal terms of the federal statute defining the power of federal courts to grant habeas corpus
relicf. Then, as now, the statute did not expressly restrict the jurisdiction of courts to issue the
writ solely to situations where a prisoner was held within the territorial jurisdiction of the court.
Instead, the statute states simply that courts may grant the wnt “within their i

nt __within their respective
jurisdictions.” See 28 U.S.E&?%lé%ﬁu of habeas corpus may be granted by the
Supreme Cowrt, any justce ict courts and any circuit judge within their
respective jurisdictions.™). It has been held sufficient for jurisdiction to grant the writ Ef:r:nnn
with authority over the custody of the prisoner is within the jurisdiction of the court® The
Supreme Court assumed that, “while [the] prisoners are in immediate physical costody of an
officer or officers not parties to the proceeding, respondents named in the petition have lawful -
authority to effect their release™ 339 U.S. at 766-67. The Court, however, reasoned that the
answer to the court®s power did not lic in the statutc. Rather, it explained that, for the question
before it, “answers stem directly from fimdamentals™ and that they “cannot be found by casual

! See albvo Johnson v. Elsentraper, 339 U5, 763, 768 (1950) ("We are cited to no fnytance where a court, in this or

amy other coumntry where the writ is known, has fussed it oo beball of an aBen encomy who, st no relevant time and in

no stage of his capfivity, hus been within its territorial jurisdiction ™).

¥ See Wright, Miller & Cooper, Federal Proctice & Procedire: Jurisdiction 24 § 4268.1 (1982 & Supp. 2001).

Courts have held that LS. citirens held abroad, and therefore outide the territorial urisdiction of sny federal distric ,

eourt, are peverthelesy entitled n-s::thhnnﬂi:l‘ msmnmmwmqwmm

ﬂnmnhn. . Where American mmm{dmm&mﬂqmmu :

hﬂﬂ;ﬁttﬁlﬂhhh:mﬂ,nkuhﬂ,ﬂ'ml}rmhq’ﬁ.hth * abgence the dixtrict

docy mo el oot present o jurisdictional obstacle o the comdderaton of the ¢ ¥ m-.{.
356 F, Supp. 779, TEO-81 (0. Haw. 1973) (“Priitoner, 3 member of the United States Navy, is now on the South

m-ﬂn:lhu-ﬂhlmnmhllﬂ Enterprise . ., [but bis] physical absence from the territorial jorisdiction

of this district count docs pot per s¢ bar this court’s jurisdiction over bis [tabeas) petition.™). As this memorndum -

. qhhhwmmﬁuwdﬂ:mnhqﬁn encrmy alicns beld outside the United Stater.
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. concluded that an alien held outside the United States cannol seek the writ of habeas corpus. '

The analysis from Eisenfrager should apply 10 bar any habeas application filed by an
alien held at GBC. In the critical passage that most nearly summarizes the Court’s helding, the
Eisentrager Court based its conchusion on the fact that the prisoners were seized, tried, and held
['in territory that was outside the sovercignty of the United States and outside the territorial

jurisdetion oF any court of the United States. We do nof belicve that the Courd intended to

a test, between “rovearcign” femitory and tomitonal
“urisdiction.” Instead, we believe that the Court used the lztter term interchangeably with the
former to explain why an alien has no right to a writ of babeas corpus when held outside the
sovereign territory of the Unitcd States. The same reasoning applics to GBC because it is
outside the sovercign territory of the United States. .

The United States holds GBC under a lease agrecment with Cuba entered into in 1903.
See Agreement Between the United States of America and the Republic of Cuba for the Leaseto |
the United States of Lands in Cuba for Coaling and Naval Stations, Feb. 16-23, 1903, U.S.-Cuba, **©
TS. No. 418, 6 Bevans 1113 (“Lease Agreement”).” That agreement expressly provides that
“the United States recognizes the continuance of the ultimate sovereignty of the Republic of
Cuba over the™ lands and waters subject to the lease. fd. art. Ill. Although the agreement goes
on to state that the United States “shall exercise complete jurisdiction and control over and -

within™ the leased areas, it specifically reserves sovercignty to Cuba. Jfd

Ll S

The terms of the Lease Agreement arc thus definitive on the question of sovereignty and
. should not be subject to question in the courts. The Supreme Court hax acknowledped that “the
determination of sovercignty over an arca is for the legislative and executive departments™ — that
is, it is not a question on which the courts should second-guess the political branches. Vermilya-
Brown Co. v. Connell, 335 U.S. 377, 380 (1948). Indeced, in Fermilya-Brown all nine members
of the Supreme Court observed that the United States has no sovercignty over GBC. Theissuein |
Vermilya-Brown Co. v. Connell, was whether the Fair Labor Standards Act ("FLSA™) applicd to
a United States military base in Bermuda: Five members held that the FLSA applied to “foreign
territory under lease for bases,™ id. at 390, while the four dissenters concluded that the FLSA
applicd only in “any Territory or possession of the United States,” id. (Jackson, J., dissenting).
All nine believed, however, that neither Bermuda nor GBC was subject to the sovereignty of the
United States. oo
At the time when Fermilva-Brown was decided, the United States was operating military
bases in Bermuda pursusnt to a 99-year leasehold. That lease ended in September 1, 1995, when
both bases were closed and the land returned to the Government of Bermuda, See id. at 378; see
alta ¥ irtualsources. com/Countries/Burope¥a. 1 £ 1

? Purther conditions were imposed in a subssquent agreement, among them 4 promise from the United Staes sotto -
permit xry commeTcial enterprise to operute on the base. Ser Lease of Certain Arcas for Naval Coaling Stations, el
July 2, 1903, US.~-Cuba, T.5, No, 426, 6 Bevans 1120, The Lease Agroement docs not state 3 torm for the lesse, . !
mned it was continued by & subsequent agrecment siating that it would comtime “[u]otil the two contracting parties =
agree to the modification or abvogation of the sipulations.™ Treaty between the United States and Coba defining -
. their relations, May 29, 1934, U.S.Ciba, art IIL, 48 Stat. 1682, 1683, . . - . . 0oL Feo.i
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arrangements under which the [United States’] leased bases [of Benmuda] were acquired from

Great Britain did not and were not intended to transfer sovereignty over the leased areas from

Great Britain to the United States.™ 335 U.S. at 380. Accordingly, those five justices concluded

“that the leased arca s under the sovercignty of Great Britain and that it is not temitory of the
Umﬁﬂﬂum:phhuﬂmmthﬂu,:putufﬂ;mhnmldumm Id. at 380-81. Moreover,
ﬂmun;mtymﬁuuymmumaﬂnimﬁm:huhu“almﬁmhmhmfm

of an area at Guantanamo Bay for a coaling or naval station,” and that “{t]he United States was
gmmdhylhuﬂlhmlm:mhmnmﬂrﬂmmnnghhnﬂhumihumﬂﬂﬂu Id a

383 & n.5 (quoting 1903 US-Cuba agreement).

_pnssr.:mnm, Ii:t:lﬂ{]acmn,l dissenting). “Guantanamo Naval Base, . . . a leased base in

Cuba . mmmwmawwmsaapnm

the State Department a5 among our ‘non-self-govemning territories,” and the Administrator of the-
very Act before us has not listed it among our possessions.” Jfd. at 405 (Jackson, J., disscoting) . .
(footnotes omitted). The disagreement in the case was not whether the United States exercised .
sovereignty over GBC — all agreed that the United States did not — but rather whether the FLSA

applies extraterritorially to include U.S. military bases such as those in Bermuda and GBC. The
Mmmnfmmmwhﬂhu{hcllmﬁﬁlﬂnmmmwnWl ;

particular temmitory.

MFﬂm@umdmnmdmmtﬂmdﬂnmmmludmgﬂmmmhd&nﬂﬁ
does not exercise sovereignty over GBC. More recently, in 1995, the Eleventh Circuit similardy |
relied on the terms of the Lease Agreement to conchude that GBC is not within the sovercign |
territory of the United States. See Cuban American Bar Ass'n, Ine. v. Chrisiopher, 43 F2d |
1412, 1425 (11ih Cir. 1995) (“The district court here ermed in concluding that Guantanamo Bay
was a ‘United States territory." We disagree that ‘control and jurisdiction” is equivalent to |
mgnty'j[uunmmuﬂ]d[rqmn;“ﬂmmmthnnwlmdmhmhﬁ 4
abroad which continue under the sovereignty of foreign nations, hostile or friendly, :ru|
‘finctional[ly] equivalent’ to being land borders or ports of entry of the United States or |
otherwise within the United States™) (alteration in original). Mdhnﬂidufﬂmﬁﬁmthui
likewise held that “sovercignty over the Guantanamo Bay does not rest with the United States.™ |
Bird v. United States, 923 F. Supp. 338, 343 (D. Comn. 1996). See also id ("Emﬂlﬁlﬁ'ﬂi _
Lease of Lands Agreement clearly establishes Cuba as the de jure sovereign over 1
m,mcmmmmm&mm»maeﬁmmmmh

area.™). . _ y

The position of GBC stands in sharp conotrast to the status of the Philippine Islands in
cases arising out of World War 1. General Yamashita was tried in the Philippines by a U.S.
m'hhlrnmnminﬁmﬁnmﬂmbumbwmbunﬂm.mdﬂnsnprmﬂmwm
exercise habeas jurisdiction in reviewing the commission’s decision. ~ See Application of
Yamashita, 327 U.8. 1, 5 (1946). At that time, however, hl‘hﬂmlﬂmﬂ:mmnﬁlﬁ.
possession of the United States, and not a mere U.S, leasshold interest, ' See Eisentrager, 339 .
U.S. at 780 (“By reason of our sovercigaty at that time over these insular posscssions, Yamashita

. ﬂmdmhudﬂQmmhtfﬂnAmmmYmmumﬂ'ﬁuﬁwmmﬂdmm -
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. territory of the United States.”). The United States exercised sovercignty over the Philippines :
until July 4, 1946, see generally 48 U.S.C. ch. 5 (1994), at which time the Philippines became an
independent sovereign. The United States retained a military base there — and it was that
condition which the Fermilpa-Brown Court compared to Bermuda and GBC., See Fermibya-

Brown, 335 U.S. at 384 & n.7. The Court’s treatment of the Philippines after Tuly 4, 1946, thus
affirms our conclusion that the United States interest in GBC today is markedly different, for

Eisentrager purposes, t.han that in the Philippines prior to July 4, 1946.

r~ GBC is also outside the “temitorial jurisdiction of any court of the United States.” ™
| Eisentrager, 339 U.S. 778. The teritory of every federal district court is defined by statute. See
28 U.S.C. §§ 81-131 (1994); 48 U.S.C. §§ 1424, 1424b, 1821-1826 (1994). GBC is not included
within the territory defined for any district. In contrast, other island bases that are considered .
- territories-or-possessions- of -the United States_are expressly defined within the jubsdiction of )
specific district courts, even if they arc retained largely for military use. See, eg., 28 U.S.C. §91
(defining the District of Hawaii to include “the Midway Islands, Wake Island, -T":!]'_ﬂ'lﬂ?rﬁ_lslmdﬁ ) Rt

LKingmmRu.ﬁ"mdnﬂh:riﬂmds}f A

Finally, the exccutive branch has repeatedly taken the position under various statutes that
GECisneilh:rpmufth:UnitndSmamapmmwmﬁmuﬂhﬂhhnis‘m For
example, this Office has opined that GBC is not part of the “United States” for purposes of the
Immigration and Naturalization Act. See Memorandum for the Associate Attorney General,
ﬁmlmLEimDmuwmtAﬂmﬁmuﬂ,ﬂfﬁuqu:gﬂﬂnm&:Smnuq,r'
Guantanamo Bay (Oct. 27, 1981). Similarly, in 1929, the Attorney General opined that GBC

. was not a “possession” of the United States within the meaning of certain tarifT acts. See
Customs Duties — Goods Brought into United States Naval Station at Guantanamo Bay, Cuba,
35 Op. Att"y Gen. 536 (1929). GBC was “a mere governmental outpost beyond our borders™
and “a place subject to the usc, occupation and control of the United States,” without being part
of soversign territory. Jd. at 541, 540. Although neither of these opinions is directly on point
here, because each addresses the status of GBC under a particular statutory defimition, they  °
demonstrate that the United States has consistently taken the position that GBC remains foreign
territory, not subject to U.S. sovereigaty.” .

L . e o i

* For your firther information, we have sttached 3 memorandum prepared by this office based oo carlicr rescarch
conceming poktntial kabess jurisdiction for detainees held at Midway, Wilke and Tinin, whach have also boen
- conmdered 52 possible detention Kites. -,
* We note that in one stanste, Congress has expressly incloded GBC within a refirence to ULS, torritonies o
possestions. In extending the provisions of the Longshore and Harbor Warkers' Compensation Act to military
bases, section 1651(a) of titie 42, United States Code, provides that the termt of that Act slall spply “upon iy lands
mﬁdumﬂhhlﬂﬂﬁmhmﬁrﬂﬂmthTMEMmﬁ&" -
continenta] United States (inchuding fhe United States Naval Operating Base, Grantsnamo Bay, Cube; snd the Casal
Zone).™ Seealt 42 US.C. § 1701(b)1) (similar provision). By specifically including GBC within the tegm .
“Tesritory of possession” foe purposes of extending » particular statutory scheme w0 pilitary bases Congress in oo~
way endermined the general proposition that GEC is not part of the sovercign teritary of the United States. Part of
hmﬁhwﬁnwhmmpmﬁmﬁmmnﬂﬂmwm:'mﬁmm
even to bases in foreign mtions, and the specific inclusion of GBC in one subsection of the provision cammot be -
endersiood a5 3 penera] statement of the statos of the base a2 1 US. “posemsion.” . - ey ozt

-
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. For the reasons outlined above, we believe that the rationale for holding that there is no
jurisdiction to entertain a habeas petition from an alien beld at GBC is very strong and is the
comeet result under Eisentrager. Nevertheless, we caution that there is a potential ground for
mwmgﬁﬂmmugmhhmpmmmﬂwﬁ;mmnmmulmmh
Eisentrager. As noted above, in a critical passage the Court stated that habeas jurisdiction was
not available because the aliens were not within “territory over which the United Statcs is
sovereign” 339 U.S. at 778. In the very same seatence, however, the Court also stated that
m,mmmmmﬁmmﬂdnmummmmmm | J
on” of it Jd If an alien detainee is both outside the United States’
mpmmmmmtmmm;mmmufifudﬂﬂmmmltlscbﬂ'mnm
habeas jurisdiction exists, We have explained above that we believe GBC meets those
conditions. Amn-h?ﬁlumu];mmlm:ghtb::uns‘h'uﬂﬂd.hﬂ“ﬂE ﬁmﬁﬂﬂ,wmle not part
of soverer Mﬁﬁwﬁ&mmﬂm | -
In that scenano, the application. of Eisenfrager. mi a5 clear. This is becanse _
“sovercignty™ over temritory and “jurisdiction” over territory could mean different things, ,ﬂ.;m
nation, for example, can retain its sovercignty over its | Iﬂ'ﬂtﬂn'.jﬂtﬂlhﬂmhmﬁﬂlﬂ'ﬂ' ’
another nation to exercise limited jurisdiction within it

Itmightb&ngnn:llhﬂthcdlffmmimgumm&m be given
which can only be done if there is a difference between ™50 %
mntmuldﬁndfhﬂ:hcﬂﬁ—ﬂuhl:map:mmﬂnﬂslmﬂ'ﬂﬂuwnﬂm
sm:unmﬂuc!wﬁuhlhﬁﬂﬂmam@hnwﬂmﬂm@?w .
GBC, even though Cuba retains “sovercignty.” Lease Aprecment, 6 Bevans 1114,
. Eumn-ugwmtnpmt:hemmhrmghabﬂ:pmumsml}rmmmthmﬂ:mmgn
contre] of the United States, which by the 1903 agreement docs not extend to GBC, a court could

find that Eisentrager's mention of territonial jurisdiction does not preclude habeas jurisdiction at

A district court also might find support in some cases, although (as explained below) we
believe that these precedents arc not good law, In Haltian Centers Council, Inc. v. McNary, 969 .
F.2d 1326 (Zod Cir. 1992), the Second Circuit stated that “Guantanamo Bay is a military
installation that is subject to the exclusive control and jurisdiction of the Umnited States.”. Jd. at }
1342, As a result of the United SHies™ XeNsVe control, the court conchudad that some
constitutional rights applicd to Haitian refugees held at GBC and that an interest group kould file
for a prelimingry injunction in federal court in New York to vindicate those rights. court
also relied in part on the fact that certain US. crimival laws apparently applied to GBC under the
hﬁﬁﬁmﬂ&lﬁﬂﬂﬂu‘ﬁpﬂﬂ@mﬂ@mﬂjﬁsﬁcﬁm’hmﬁm?nfﬁﬂt
18, United States Code. See id. at 1342, That placed GBC, at least m somé #2n5e, under U.S.
“jurisdiction." Similarly, in Haitian Centers Council, Inc. v. Sale, 823 F. Supp. 1028 (EDN.Y.
lﬁﬂlummmdmm#wmhﬂmm'ﬁmmﬂwﬂnﬂmn
nmﬂqﬂnwmp]ﬁemunlmhmﬂmﬂmafﬂwmdﬂmmmm, ahmhnldl
mmmmb:gmmdmmmmhtunm:lpmm Id.nlﬂw P K P gt D

iy .: ""'Illl::

Furlmmbuu-fmm,hmw “bchmfhﬂ:fndﬂﬂﬁmdmtmldnﬂ
accept these arguments.  First, the best reading of Eisentrager indicates that the Court was only

v el T - -
I Lo 1 [ Dieanr cdasmhoafiAA ol Al
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include GBC. Sccond, no federal statutes include GBC within the territorial junsdiction of any ' " n 0

federal district court. The fact that the United Smwmtxmimm:fjmﬁdicﬁupﬁmd fad

ueantrol” over the base is not the relevant factor for purposes nflh_u‘malﬁsinﬂmmgm

Presumably the United States similarly exercised considerable “jurisdiction” and “control™ over

Emlmwgﬁmwﬁthwﬁmduth:mmmdnfm American Army general at the time,

where the applicants in Eirentrager were held. That, however, was not deemed relevant to the

Court's analysis.

Third, the McNary and Sale cases cited sbove are not persuasive authority for extending
habeas jurisdiction to GBC. To begin with, the cases did pot address habeas jurisdiction at all
and thus never squarely confronted the analysis in Eisentrager. Instead, MeNary, for example,
addressed whether the United States, in interdicting Haitian refugees and detaining them at GBC,

-mewmummﬂmmm_mm
have not found any case dircctly-addressing habeas jurisdichion over an alien held 2t GBC. In
addition, both McNary and Sale have been vacated. McNary was vacated as moot by the
Supreme Court, see 509 US. 918 (1993), and Jale was subsequently vacated by Stipulated -

Order, see Cuban American Bar Ass'n, 43 F.3d at 1424. More importantly, the analysis in Sale

mmmm%uﬂmmﬁnﬁumm -
erred in [relying on Sale and] conc that Bay was a "United States territory.” _ S
We di *control and jurisdiction’ is equivalent to°soversignty.”) (citation ‘omitted). "= ° - 7
Finally, to the extent the Secand Circuit in McMary relied on the theory that GBC was within the :
“special maritime and territorial jurisdiction™ of the United States under 18 US.C. § 7, it is

particularly weak authority for habeas jurisdiction here. Section 7 of title 18 defines places or

circumstances where certain criminal laws of the United States shall zpply to proscribe conduct.

18 US.C. § 7 (1994). The mere fact that-U.S-criminal law applics, however, docs not bringa .

place within the territorial jurisdiction of a federal district courl. As the Supreme Court

explained in Vermifya-Brown, a nation may extend its statutes to regulate conduct “on arcas

under the control, though not within the territorial jurisdiction or sovercignty, of the nation  *
enacting the legislation™ 335 U.S. at 381, Laws arc frequently applied extraterritorially to

conduct occurring outside a nation’s temitorial jurisdiction, but the mere application of law in

such a case does not alter the territorial jurisdiction of the courts or their power to grant the writ

of habeas corpus. Indeed, the venue provision for cases arising under the special maritime and

territorial jurisdiction of the United States expressly acknowledges this distinction. ]t sets out the

venue for crimes that occur “out of the jurisdiction of any particular State or distict.™ 18 U.S.C.

§ 3238 (1994). - : e

In addition, the Second Circuit has subsequently repudiated the cursory analysis in
McNary, which cssentially assumed that 18 US.C. § 7 applied to GBC. Instead, the Second
Circuit has held that the statute has no extraterritorial application. See United States v. Gatlin,
216 F.3d 207, 214 (2nd Cir. 2000). After holding that § 7 had no territorial application for the
case before it, the Gatlin Court noted that “the United States base at Guantanamo Bay is
techmically outside the termitorial boundaries of the United States” and declined to express a view
on “whether our dicrum in McNary was comect.” Id. at 214 n.8.°  McNary’s reliance on 18°

bite

. % Altbough the Second Circait has beld that 18 U.S.C. § 7 docs pot spply extraterrtorially, we castion against -
relying 100 beavily on that rationale. This office bas opined that GBC is within the special maritime and territorial .

. T
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~ Fourth, and perhaps most i " & federal district court ought to be reluctant 1o
extend habeas jurisdiction to GBC, clearly called for by statute, if doing so would
interfere with matters solely within the discretion of the political branches of povernment.

Detention and trial of al Qaeda and Taliban members is undertaken pursuant 1o the President’s
Commander in Chief and foreign affairs powers. Without a clear statement from Congress
extending jurisdiction to GBC, a court should defer to the executive branch's activities and
decisions prosecuting the war in Afghanistan ’ :

L.
= e 00 have-glso. asked us about the potential legal exposure if '

convinces a federal district court to exercise habeas jurisdiction. There is little doubt that such a
rmﬂmuldim:lfmwiﬂl:h:u@'&nnfﬁ:qﬁmﬂlﬂhﬂbﬁ%hﬂmlﬁrﬂgﬁ'
detainment and trial of enemy aliens. First, a habeas pefition would allow a detaines to challenge
the legahity of his stams and treatment wnder international treaties, such as the Geneva
Conventions and the Intemational Covenant on Civil and Political Rights. See 28 US.C. §
2241(c)(4). Thus, a court could review, in part, the question whether and what intemational law
norms may or may not apply to the conduct of the war in Afghanistan ‘both by the United ‘States {*
and its enemies. Second, 2 detainee could challenge the use of military commissions and the
validity of any charges brought as violation of the laws of war under both intemational and
domestic law. See 28 US.C. § 2241(c)(3). Third, although the Supreme Court in Ex parte:
Quirin, 317 U.S. 1 (1942) foreclosed habeas review of the procedures used by military
commissions, a petitioner could argue that subsequent developments in the law of habeas corpus
require the federal courts to review the constitutionality of military commission

today. Fourth, a petitioner might even be sble to question the constitutional autherity of the
President to use force in Afghanistan and the legality of Congress’s statutory authorization in .
place of a declaration of war. )

Finally, you have asked about the rights that an enemy alicn habeas petitioner would
enjoy as a litigant in federal court, assuming that the court has found jurisdiction to exist. We aré
aware of no basis on which a federal court-would grant different litigant rights to a habeas
petitioner simply because he is an enemy alien, other than to deny him habeas jurisdictibn in the

jurisdiction of the United States under that provision. See fastallation of Slat Machines on [LS. Moval Baze, -+
Guantanamo Bay, 6 Op. O.L.C. 236 (1982). We do not believe it is necrseary 1o revisit that opinion bere became,
23 outlimed in text, whether or not GBC comes within 18UL5.C. § 7 is irrelevant fior the question of habeas’ 0 70
Jerisdiction, In addition, we note that criminal prosecitions have been brought on the assmmption that 18 US.C. § 7
mfﬁmhmmeummw?%u@Mnmmrmﬂ '
¥ ol (1990 Borwg ymambe g oo IR et

’mwhmm:wmﬁm&hh--h:%ﬁhwﬁmmc&mm
exiending the reach of U5, law, it bas done so expressly. See, £ g, 42 USC. § 1651{a)(7). Congress has shown

that & will be cxpress about exseoding U.S. law to GBC when i intends that result. Particularly where & judicial ~ - -
comstruction exteading jurisdiction or the substantive reach of US. law would potentially interfere with the + "
Presdent’s foreign affairs end commander-in-chicf powers, such & clear stalement should be required. |+~ V0. -
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. For the forepoing reasons, we conclude that a a:fist:im court cammot properly entertain an
application for 2 writ of habeas carpus by an enemy alien detsined at Guantanamo Bay Naval = |
Base, Cuba. Bﬂ:ﬁ:ﬂmimu:hunniyﬂbnmdcﬁiﬁﬁvdymhndl{yth:mmhqwc?n.m i)
caution that there is some possibility that a district court would entertain such an application. -

Please let us know if we can be of any further assistance.
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